
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF UT AH, CENTRAL DlV.ISION 

UTAH PHYSIClANS FOR A HEALTHY 
ENVJRONMENT, INC., 

Plaintiff, 
V. 

TAP WORLDWIDE, LLC ( d/b/a 4 WHEEL 
DRIVE HARDWARE, TRANSAMERICAN 
AUTO PARTS, UNlTED WEB SALES, 4 
WHRELPARTS, 4 WHEEL PARTS 
PERFORMANCE CENTER, and 
TRANSAMERICAN WHOLESALE}, 

Defendant. 

CONSENT DECREE 

Case No. 2; 19-cv-00628 

District Judge David Barlow 
Magistrate Judge Dustin B. Pead 

I. RECITALS 

1. On September 5. 2019, Utah Physicians for a Healthy Environment (''UPHE''} 

filed their original complaint in this federal Clean Air Act (''CAA") citizen suit against TAP 

Worldwide~ LLC ("'TAP"), to address the TAP's repeated and ongoing violations of the CAA 

and the lah 'State Jmp]ementation Plan ( .. Utah S lP") by selling and installing parts that defeat 

motor vehicle emission co□troJ devices, and by removing emission control devices from motor 

vehicles. 

2. UPHE's original complaint sought declaratory and injunctive relief and the 

assessment of civil penalties and funds towards a beneficial n,jtiga.tion project. Complaint 1143-

45. 

3. On Januruy 7, 2020, TAP moved to dismiss UPHE's complaint. TAP's motion 

argued UPHE's complaint should be dismissed because, inter alia, citizens had no "statutory 
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standing" to enforc the CAA mobile Rourc anti-tampering provisfons. Brlefmg on the morion 

con luded io February 2020. 

4. On December 1; 2020, the (:OUrt set oral argument for January 21, 2021, on TAP' s 

mo1ion. to dismiss. 

5. On January 20,. 2021, the court vacated Ote oral argument on TAP's motion to 

dismist. finding shnilar question of law were before tbe Tenth Circuit Court of Appeals in 

UPHE v. Die:~el Power Ge:ar, No. 20-2043. M April ·1, 2021. ~he Court stayed this case pending 

the Tooth Circuit•s decisiou. 

6. On December 28. 2021. the Tenth Ciroui1 i s 100 its dee" ion in Diest•I Po ~ 

Gear. 21 F.4th 1229 (IOth Cir. 2021). 

7. On January 25, 2022 the Couf4 relying on the decision in Diesel Power Gear, 

lined the stay in this case and ii;, oc:d its Memorandum Deci, ion and Order denying TAP"s 

motion 10 dismiss, 582 F. Supp. Jd 881 (D. Utah 2022). 

8. On Murch I 5. 2022 the Court denied 'TAP motion fuT reconsideration, or rn lhe 

alternative certification, pursuant to 28 lJ.S.C. 1229(b}. 2022 WL 787972 (D. Utah Mar. 15, 

2022). 

9. On March 15, 20,22. UPHE liled its amended complaint that removed the ' offer to 

se1r• claim consistent with the Dfesel Power Gear decision (hereinafter ''Complaint"). 

10. On March 22 2022. the Coun i, sued a sdteduling order lo guide the parties' 

di cove1y and m tion practice. 

l l. The parties, through their aulh ri2cd attorney have cbo n to resolve in full 

UPHE s Complain.t lhrollgh settlement and avoid the cost and uncertainties of further Utiga:tion. 

J 2. The: Parties agree that this Consent Decree C'Deoree'') has been negotiated in 
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ood faith and will avoid further lili ation .among the Parties fieg.arding th violations alleged in 

UPHE's Complaint. and that this Deor,ee is fair, reasonable. and in the public interest. 

NOW, THEREFORE, wi1h the consent oftbe Parties, IT JS HEREBY ADJUDGED, 

ORDERED, AND DECREED as follows: 

11, JURISDICTION AND VENUE 

13. This Court has subject matter jurisdiction in thi matter pursuant to 42 U.S.C. 

760 (a (l)(A) (citizen uit pro i ion of the Clean Air Act) and 2 .S. . I 33 I (federal 

que •tion statute). The retiefrequired i authorized pUJSuant to 28 .S.C. • . 2201: and 2102 

(dcc1a.ratory judgment} and 42 U.S.C. § 7604 (CAA •citizen suit injunctive relief and civil 

penalties), § 7413 (CAA civil penalti s), and§ 7524 (CAA mobile source civil penalties). 

14. Venue in the District of Utah is proper putsua11t to 28 U.S.C. § l39l(b) and (c). 

, 5. Venue in this Court i proper pursuant to CAA §. 7523 and 7524, and 2R HS.C. 

1391(b) and l395 aj. For purp s oh.his Dec~ or any action to enforce this Decree, TAP 

coru nts to the Court• jurisdiction o er this Decree or su.cb action and con ents 10 venue in this 

judicial district For purposes of thii Decree, TAP agree that UPHE ha Article ITJ and CAA 

Atatutory standing to bring this action and to enforce this Decree. and that the Complaint states 

claims upon which relief may be granted pursuant to CAA§§ 7522, 7523, 7524, and 7604. 
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lll. A PPLJCABILITY 

16. The p:rovision!i ofthi D •r,ee apply to and are binding on PHE on TAP, and 

any of their respective successo and/or assigns, officers, agents, sc-rvant., and employees, and 

any olhcr enlities who are in active concert or participation with UPHE or TAP. 

l 7. No transfer, sale, or dissolution of any or all shan; · of own r~hip in TAP shall 

relieve TAP of its obligation to com.ply with the terms of this Decree. Before TAP transfers to 

any ntity any property or 6nanci I h lding mat 1s necessary to effecru t lhi Decree, TAP 111usl 

eek and obtain an Order from thi ourt 1hai names the tnm fcree a a party to tbi Decree. o 

requirement in this Decree mey be avoid d by bankrupt<:y throt1gl1 rcorganjzo.Uon or 

restructuring, 

l 8. TAP shall prov idc a copy of this Decree to all officers, empioyees, agents_, 

perfonnance guarantors, consultant and contractors whose d.utie. include compliance with 

and/or the ·mplcmenta1ion of any pmvi ion oftbis Decree. 

19. ln any action 1,0 en ,o lhis Decree. TAP snall not raise: a a defense the failure of 

its officer;·, directors, agents ·ervantl, ntractors. or employees or their uccessors 1o take 

acli ns necessary to comply with its. provifiions. 

IV. DEF(NlTIONS 

20. Whenever the terms set forth below are used in this Dccree1 the following 

definitions hall appfy: 

a) " ppficable Regulations" mean (i) title n oflhc CJean Air /\cl and implementing 

regu]ations issued 1bcrcunder, including 40 CFR Pans 85, 86, and 106& and (ii) 

the CaHfumia Vehicle Code, the California Health & Safi ty Code, and 

implementing .regulations issued thereunder. inclu<ling the California Code of 
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Regulations, title 13, division 3 (''Air Resources Board'); and (Hi) any state law 

that adopts California emission-related regulations for mobile som·ccs as allowed 

under the Clean Air Act. 

b) ''CARB EO'' means a California Air Resources Board Executive Order that 

exempt.~ an afiennatket product for designated Motor Vehicles from the 

proh.ibitions of Section 27156 of the California Vehicle Code. 

c) •·memenl of Design" means any control system (i.e., computer software, 

electronic control system, emission control system, computer logic), and/or 

control system calibrations, and/or the results ofsystems interaction, and/or 

hardware itoms ou a motor vehicle or motor vehicle engino. 

d) "Emission Control Device" means any legally required pan. dcv1ce or Element of 

Design installed on or in a Motor Vehicle for the purpo~e of cont.rolling emiss-ions 

including but not limited to: 

On-Board Diagnostics (OBDs) Exhaust gas temperature sensors 
Emission-related Diagnostic Diese] Paniculatc Filter (DPF) 
Trouble Codes (DTCs) 
Qxy~en sensors OfF differential pressqre sensors 
Oxides of Nitrogen ("NOx'') Exhaust Gas Recjrculation (EGR ); 
sensors I 

NO:t Adsorber Control (NAC) Diesel Oxidatioo Caralyst (DOC)~ 
Particulate Matter ("PM"} Cata'Jyttc Converter 
sensors 
Urea Quality sensors Selective Catalytic Reduction (SCR); 
Ammo.nia se □sors 
EJectronic engine calibrations that bypass, defeat or render inoperative: any 
Emission Control Device. 

e) "EPA" means the U.S. Environmental Protection Agency. 

-5-

Case 2:19-cv-00628-DBB   Document 83   Filed 05/31/23   PageID.829   Page 5 of 13



21. 

States. 

22. 

States. 

t) "Motor Vehicle'' means any motor vehicle manufactured in compliance with 

regulations under Title I.I of the Clean Air Act 

g) .. OEM" means the original equipment manufacturer responsible for the design 

and production of a Motor Vehicle. 

h) "Prohibited Part" means any physical or electronic part, device or software 

intended for use in a Motor Vehicle, except as expressly allowed by Applicable 

Regulations or a CARB EO demonstrably applicable to the part: 

(i) where a principal effect of the part lS to bypas.s, defeat, or render inoperative 
any Emission Control Device installed on or in a Motor Vehicle; or 

(ii) that enables an Emission Control Device to be removed, disabled, or bypassed 
by any person~ or 

(iii) that interferes with lhe function of, or allows or sustains tltc removal of, one 
or more Emission Control Devices; or 

(iv) that 1s a ca.tatytic converter illegal to sell or insta11. 

V. PROHlBITORY INJUNCTION 

TAP is prohibited pennanently from selling any Prohibited Part in 111e United 

TAP is prohibited permanently from installing any Prohibited Part in the United 

23. TAP is prohibited permanently from removing or rendering inoperative any 

Emission Control Device from any Motor Vehicle in the United States certified to be sold and 

operated with that Emission Control Device~ except as allowed under Applicable Regulations. 

VI. SUPPLEMENTAL ENVIRONMENTAL PROJECTS 
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24. Within 30 days of entry of this decree, TAP shall pay to Davis County $100,000 

for deposit into the Tampered Diesel Truck Restoration Program dedicated solely to restore 

tampered diesel trucks to OEM specifications.  

25. Within 30 days of entry of this decree, TAP shall pay to the Weber-Morgan 

Health Department $100,000 solely to support its efforts in reducing the number of confirmed 

tampered vehicles primarily operating in Weber County but not registered in Weber County or 

any other non-attainment county. 

VII.  CIVIL PENALTY 

26. Within 30 days of entry of this decree, TAP shall pay $100,000 to the Federal 

Treasury as a civil penalty.   

27. TAP shall not deduct any civil penalty required by this Decree in calculating their 

federal income tax.  

VIII.  REPORTING REQUIREMENTS 

28. Within 30 days of any violation of this Decree, TAP shall provide a written report 

to UPHE describing such violation(s).   

29. Within 45 days after entry of this Decree, TAP shall provide a written report to 

UPHE regarding its payment of the civil penalty to the U.S. Treasury required by paragraph 26.   

30. Within 45 days after entry of this Decree, TAP shall provide a written report to 

UPHE regarding its payment of funds to Davis County required by paragraph 24.   

31. Within 45 days after entry of this Decree, TAP shall provide a written report to 

UPHE regarding its payment of funds to Weber County required by paragraph 25.   

IX.  STIPULATED PENALTIES 
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32. TAP shaJL pay stipulated penalties to the U.S. Treasury, without demand by 

UPHE, as follows: 

a) For violations of paragraphs 21-23 [prohibitory injunctive relien paragraphs 24-

25 [supplemental environmental projects] paragraph 26 lcivj] penalty}, paragraphs 

28-31 [reporting requirements] and paragraphs 32-34 [payment of stipulated 

penalties], $5,000 per violation per day: 

b) For faiHng to meet any other requirement of this Decree; $5,000 per vjolation per 

day. 

33 . Stipulated penalties shall be paid, without demand from UPHE, no later than 

thirty (30) days after any violation. 

34, !f T All fails to pay any stipulated pena 1 ty. TAP shall be liable for interest on sue h 

penalty at the federal rate accrnfog as of the date payment became due. 

35. Stipulated penalties are not UPHE's exclusive remedy for violations of this 

Decree. UPHE reserve its right to pursue any other remedies to which it is entitled, which may 

include, but is not limited to, additional injunctive relief or statutory penalties for TAP's 

violations of the Decree or 1he CAA. Any amounts paid by TAP as sHpulated penalties may be 

asserted by TAP in response Lo any action brought by UPHE requesting the imposition of 

additional civil penalties. 

X. FEES AND COSTS 

36. TAP agrees that UPHE is eligible and entitled to the payment by TAP of UPHE' s 

reasonable costs oflitig.ation pursuant to 42 U.S.C. § 7604(d), but TAP reserves its right to 

contest the amount ofsuch costs. Pursuant to DUCiv R 54-2(f) and Fed. R. Civ. P. 6(b). UPHE':.. 

deadline lor the filing of any motion under 42 U.S.C. § 7604(d) for its costs oflitigation, up to 
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the date oflodging of this decree, is hereby extended for a period of 30 days after entry of this 

Decree. During this time the P~ies shan·seek to tesolve .foforma11y OPl-tE's cJaim for sijch 

costs. If the Parties cannot reach a resolution DPHE may seek such litigation costs from the 

Court. The Court sha11 retain jurisdiction to resolve any request fur litigation cClsts. LfPHE 

reserves its right to seek litigation co_sts. for 1.my work performed aft~r the lodging of this Decree. 

XI. MISCEl,.LA NEOUS PROVISIONS 

37, oilstructioa. The language in all parts of this Decree, unless otherwise stated, 

shall be co11strucd according to its plain and ordinary meaning. All patties shall be responsible 

1.Jnder this Decree for thejr ac'ts, and aoy acts they caused to be taken. 

38, hoice of Law. This l;>ecre_e ~h~II be governed 1;,y the laws of the Un1ted_States, 

39. Notices. Any correspondenc.e, report's, or other documents required by or related 

to tb.is Decree shidl be sent by electt·onic mai1 transmissio~ to the email addrc~ses Usted below: 

ForUPHE: 
ed Zru-s 

reed@z.arslaw.,com 

Michelle Fein 
michellc@feinJaw 

Jonny Vasic 
jvnsi.c@uphe.org 

Brian Moench 
dimoench@yahoo.coin 

ForTAP: 

Edward Bums 
Edward,burn.-;(o,wh ltm .com 

Ky]e Pederson 
KyJ .peders011(uiwh1:e!pros.com 

Peter Gould 
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Erik Olson 
cols1>11(a)mohtnt1J ,l'Olll 

Brian Stansbury 
b am,bury(i1,ksl,rn• .(; 111 

Ryan B_abiuch 
RBnbiu h(ctibc;ncscltlaw.cum 

Each ·Party shall promptly notify the other of any change in the above-hsted contact infonnation. 

40. Full Seulement This Decree constitutes a full and final settlement of this matter. 

The Parties expressly understand and agrne that each Party bas freely and voluntarily entered into 

this Decree with and upon advice of counsel. 

41 . Modification. This Decree may be amended or modified only by a writing signed 

by tbe Parties or their authorized representatives, and then by order of the Court. 

42. Count rparts. This Decree may .be executed in one or more counte.tparts which, 

talfen tog~ther, shall be deemed to constitute one and. the same document. An e,rncuted copy of 

this Decree sha,11 l>e valid as an orjginal. 

43. Authority. The undersigned representatives ofUPHE and TAP are authorized to 

execute this Decree o:n behalf of the Pijrty whom he/she/they represent. 

44. Signatur s, Digital copies of origirul;L s•gnatures shnll be deemed to be originally 

executed. 

XII. NOTICE: OF DECREE 

45. Pursuant to 42 U.S .'C. § 7604(c)(3). this Decree shall be Jodged with the Court 

and simultaneously presented to the United States for review and comment for a perio.d not to 

t.xceed forty-five (45) days. 
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46. After the review period, the Decree may be entered by the Court. If the Decree is

not entered by the Court, the Parties shall retain all rights they had in this litigation before the 

lodging of the Decree. 

47. The Parties agree to cooperate in good faith to obtain prompt review of thls

Decree by the United States and the Court. If the United States or the Court comment on the 

Decree, and as a consequence the Decree is not entered. the Parties agree to discuss such 

comment� and attempt to .make such revisions as necessary to obtain entry of the Decree. 

XIIl. FINAL JUDGMENT 

48. Upon approval and entry of this Decree by the Court, this Decree shall constitute

a final, unappealablejudgment between the UPHE and TAP. 

SO ORDERED, THIS DAY OF • 2023.
---- -------

BY THE COURT: 

DAVID B. BARLOW 
United States District Judge 
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Edward Burns

FORPLAINTJFF UPIJE: 

UPHE Representative 

Approved as to fom1: 

Recd Zars 
Utah Oar No. 16351 
Auorney at Law 
910 Kearney St reel 
Lant111ic. Wyoming 82070 
(307) 760-6268 
re~J(Q:zarslaw .co.m 

Michelle Fein 
Utah Dar No. 18065 
50 W Broadway, Suite 333 
Salt Lake City, U T 8410 l 
(610) 76J-7M3 
michd le(ol foi n Jaw 

FOR DEFENDANT TAP: 

/, ~ 
-"'1.- --------
TA P Worldwide, LLC Rcprcsc111a1i v1.! 

Approved as to fonn: 

~/ 
Marshall, Olson & I lull 
Ten Exdwngc Pince, Suite .350 
Salt Lake Ci ty. UT 84111 
(801) 456-7655 
l'_( U ~JU !l!.!.!l!\,l!,\_t1i ,ii l,.Q!!_I 
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Dated 

Dated 

Dated 

J/ '-/ /i.,1..J 
Du tell 

Doted 
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FOR PLAlNTJFF UPHE: 

J~aoVasic 
UPHE Executive Director 

Approved as to fonn : 

Reed Z 
Utah Bar No. 16351 
Attorn y at Law 
9 10 Kearney Street 
Laramie Wyoming 82070 
(307) 760-626 
reed f< ~ar law.c m 

~ '------

Utah Bar No. I '065 
-o W Broadway, Suite 333 
a lt Lake City, UT 84 10 I 

(6 10) 761 -7643 
michelle@ fein. law 

FOR DEFE DA T TAP: 

TAP Worldwide, LLC Representative 

Approved as to fonn: 

Erik A. Olson 
Utah Bar No. 8479 
Marshall, Ol son & Hull 
Ten Exchange Place, Suite 35 
Sa lt Lake City. UT 4111 
(80 I ) 456-7655 
col ·on(rvmohtr i:i l.com 

03/13/23 

Dated 

03/14/23 
Dated 

Dated 

Dated 
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